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General Questions & Answers for California Family Law 

1 - DISSOLUTION 

 

1.1 What is the legal term for divorce in California? 

The legal term for divorce in California is "dissolution of marriage." 

 

1.2 What are the grounds for dissolution of marriage in California? 

California is a "no-fault" divorce state, meaning that you do not need to prove fault or 
wrongdoing to obtain a divorce. The most common ground for dissolution is 
"irreconcilable differences." 

 

1.3 Is there a residency requirement to file for dissolution? 

Yes, there is a residency requirement to file for dissolution of marriage (divorce) in 
California. Either you or your spouse must meet the following residency criteria: 

1. You or your spouse must have been a resident of California for at least six (6) 
months before filing for divorce. 

2. You or your spouse must have been a resident of the county where you plan to 
file the divorce petition for at least three (3) months before filing. 

It's important to note that meeting the residency requirement is necessary to establish 
the jurisdiction of the California courts over the parties and the divorce case. If you or 
your spouse do not meet the residency requirement, you need to wait until the 
requirement is satisfied before filing for divorce. 

 

1.4 Can a spouse file for divorce in California if they don't meet the residency 
requirements? 

No, to file for divorce in California, either spouse must meet the residency 
requirements, which include living in the state for at least six (6) months and in the 
county where the divorce petition is filed for at least three (3) months. 
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1.5 Can a divorce be obtained without going to court in California? 

Yes, it is possible to obtain a divorce without going to court in California if both parties 
reach an agreement on all issues, such as property division, child custody, and support. 
The terms of the agreement must then be included in a Judgment of Dissolution and 
signed by both parties (and counsel) and filed and entered by the Court (along with 
other supporting Court forms). Be advised that the Court will not enter the Judgment 
until both parties exchange their Preliminary Declaration of Disclosure (“PDD”) and file 
the Declaration Regarding Service of Preliminary Declaration of Disclosure and submit 
their Waiver of Final Declaration of Disclosure, if agreed. Always consult your lawyer 
regarding the Judgment process or the Court facilitator if you are in pro per. 

 

1.6 What is the process for filing for divorce in California? 

The process for filing for divorce in California involves completing the necessary forms, 
filing them with the court, serving the other spouse with the documents, and attending 
court hearings as required. 

 

1.7 How long does it take to finalize a divorce in California? 

The time it takes to finalize a divorce in California can vary depending on the complexity 
of the case, court availability, and the cooperation of the parties involved. It can range 
from six (6) months to over a year or more. 

 

1.8 What is the six (6) months and one (1) day rule for divorce in California? 

In California, the "six months and one day" rule refers to the minimum waiting period 
required before a divorce can be finalized. Once the divorce petition is filed and served 
to the other party, there must be a waiting period of at least six months and one day 
from the date the respondent was served before the court can finalize the divorce. 

This waiting period is designed to allow time for both parties to fully consider the 
decision to dissolve the marriage and potentially attempt reconciliation or seek 
counseling. It also provides an opportunity to address important matters such as 
property division, child custody, support, and any other issues related to divorce. 
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It's important to note that the “six months and one day” waiting period is a minimum 
requirement and does not mean the divorce will be automatically granted after this 
time.  

The actual duration of the divorce process can vary depending on various factors, 
including the complexity of the case, the completion of the discovery process, court 
availability, and the parties' ability to reach agreements on key issues, among other 
factors. 

 

1.9 What is community property in a divorce? 

Community property refers to the assets and debts acquired during the marriage, which 
are generally divided equally between the spouses upon divorce, unless they agree to a 
different arrangement. 

 

1.10 How does California handle the division of property in a divorce? 

California follows the principle of community property, where community assets and 
debts are divided equally, while separate property, acquired before the marriage or 
through specific means, remains with the respective spouse. 

 

1.11 Is alimony (spousal support) awarded in every divorce in California? 

Alimony, or spousal support, may be awarded in certain divorce cases in California if it is 
determined to be necessary and appropriate based on factors such as the length of the 
marriage, the income disparity between spouses, and the marital standard of living 
during the marriage, among other factors. 

 

1.12 How does child custody and visitation work in California divorces? 

Child custody and visitation are determined based on the best interests of the child. The 
court encourages both parents to have frequent and continuing contact with the child 
(which is the policy of the State of California), unless it is not in the child's best interest. 

 

 

 



 

4 | P a g e  
 

1.13 What factors does the court consider in determining child custody? 

The court considers several factors in determining child custody, including the child's 
health, safety, and welfare, the child's relationship with each parent, the ability of each 
parent to care for the child, and any history of domestic violence, among others.  The 
factors in California are set forth in Family Code §§ 3011, 3020 and 3040. 

Family Code §§ 3020 and 3040 create a mandate for the Court to consider which parent 
is “more likely to facilitate frequent and continuing contact with the other parent” – as a 
significant factor. The core of Family Code §3020 puts parents on Notice that they are 
expected to work together in raising their child(ren) – it’s called co-parenting. 

 

1.14 Can a parent request a modification of child custody or visitation orders? 

Yes, a parent can request a modification of child custody or visitation orders if there has 
been a significant change in circumstances since the original orders were issued and a 
modification is in the child's best interest. 

 

1.15 How is child support calculated in California divorces? 

Child support in California is calculated based on a statewide formula called the 
"California Guideline Child Support Calculator." It takes into account factors such as 
each parent's income, the amount of custodial time each parent spends with the 
child(ren), and other deductions and expenses, such as deductible interest, property tax 
payments, mandatory pension/retirement contributions, hardship deductions, among 
others. There is also a “High Income Earner” exception to the California Guideline Child 
Support calculation application, which is a complicated analysis and application process. 
Consulting with an attorney with Family Law experience is always recommended. 

 

1.16 Are prenuptial agreements enforceable in California divorces? 

Prenuptial agreements are generally enforceable in California divorces, as long as they 
are entered into voluntarily, with full disclosure of assets and debts, and not 
unconscionable at the time of signing, or in some rare circumstances, at the time of the 
divorce. 
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1.17 What is the role of mediation in California divorces? 

Mediation is often used in California divorces to help couples reach agreements on 
issues such as property division, child custody, and support. It provides an opportunity 
for the parties to work together with a neutral mediator to find mutually satisfactory 
solutions. 

 

1.18 Can a divorce judgment be appealed in California? 

Yes, a divorce judgment can be appealed in California, but there are specific procedures 
and deadlines that must be followed to initiate an appeal. Consulting an appellate 
specialist is always recommended. 

 

1.19 Can a spouse be ordered to pay the other spouse's attorney's fees in a divorce? 

Yes, in some cases, the court may order one spouse to pay either a portion of or all of 
the other spouse's attorney's fees and costs, especially if there is a significant income 
disparity between the parties, which party has the “greater access to funds” to pay 
attorney’s fees.  In California there are statutory factors that the Court considers in 
determining all attorney’s fees and costs requests. 

 

1.20 Can a divorce judgment be modified after it is finalized? 

Yes, under certain circumstances, a divorce judgment can be modified after it is 
finalized. However, there must be a showing of a substantial change in circumstances to 
warrant a modification.  Child Custody, Parenting Plans, Child Support orders are 
modifiable. Spousal Support orders are modifiable unless they are determined to be 
unmodifiable under the Judgment terms. Other orders may be modifiable if there is a 
reservation of the Court’s jurisdiction to do so. 

 

1.21 What happens if one spouse fails to comply with the terms of the divorce 
judgment? 

If one spouse fails to comply with the terms of the divorce judgment, the other spouse 
may seek enforcement through the court, which can result in penalties or other 
remedies. 



 

6 | P a g e  
 

 

1.22 What is a legal separation in California? 

A legal separation in California is a court-recognized status where spouses live 
separately and address issues such as property division, spousal support, child custody, 
and support, but they remain legally married. 

 

1.23 Can a legal separation be converted to a divorce in California? 

Yes, a legal separation can be converted to a divorce in California. The process involves 
filing a request to convert the legal separation into a dissolution of marriage or 
proceeding through the Amended Petition process. 

 

1.24 Can a divorce judgment be modified regarding spousal support? 

Yes, a divorce judgment regarding spousal support can be modified (excluding a non-
modifiable spousal support order) if there is a significant change in circumstances, such 
as a change in income or employment status of either spouse. 

 

1.25 Are same-sex marriages treated the same as opposite-sex marriages in 
California divorces? 

Yes, same-sex marriages are treated the same as opposite-sex marriages in California 
divorces. The same laws and procedures apply. 

 

1.26 Can a divorce be obtained through alternative dispute resolution methods in 
California? 

Yes, couples can choose alternative dispute resolution methods, such as mediation or 
collaborative divorce, to reach a mutually satisfactory agreement and avoid litigation 
and proceed through the uncontested divorce process. 
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1.27 What are the legal consequences of not following the terms of a divorce 
judgment in California? 

Failure to comply with the terms of a divorce judgment in California can result in various 
legal consequences, including (in some circumstances) being held in contempt of court, 
financial penalties, and potential changes to custody or support arrangements. 
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2 - CHILD CUSTODY 

 

2.1 What factors does the court consider when determining child custody in 
California? 

The court considers several factors, including the child's health, safety, welfare, any 
history of domestic violence or abuse, the child's relationship with each parent, and the 
child's preferences if they are old enough and mature enough to express them. 

Refer to Page 4, for further comments pertaining to in Family Code §§ 3011, 3020 and 
3040. 

 

2.2 What is the difference between legal custody and physical custody? 

Legal custody refers to the right to make important decisions about the child's 
upbringing, such as education, healthcare, and matters impacting the welfare of the 
child(ren).  

Physical custody refers to the parenting plan (the custodial time share for each parent). 

 

2.3 Can grandparents get custody of or visitation rights to their grandchildren in 
California? 

Yes, under certain circumstances, grandparents can seek visitation rights or custody of 
their grandchildren in California. In the case of custody rights, they would need to 
demonstrate that it is in the child's best interests and that both parents are unable or 
unfit to care for the child. Normally, such an action would proceed through a 
guardianship proceeding. 

 

2.4 Can a parent relocate with a child without the other parent's permission? 

Generally, a parent cannot relocate with a child without the other parent's permission 
or a court order. Relocation usually requires notice to the other parent and court 
approval, especially if it significantly impacts the current custody arrangements. 
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2.5 Can child custody orders be modified? 

Yes, child custody orders can be modified if there has been a significant change in 
circumstances that warrants a modification. This could include changes in the child's 
needs, parental availability, or relocation, and a best interest determination, among 
other factors. 

 

2.6 How does the court determine the child's best interests in custody cases? 

The court considers various factors, including the child's age, health, emotional ties with 
each parent, stability of the home environment, history of abuse or neglect, and the 
child's preferences if they are of sufficient age and maturity to express them, among 
other factors.  The factors in California are set forth in Family Code §§ 3011, 3020 and 
3040. 

 

2.7 Can a parent deny visitation if child support is not paid? 

No, visitation and child support are separate issues. A parent cannot deny visitation to 
the other parent based on non-payment of child support. It is essential to address child 
support matters through legal channels and not take matters into your own hands. 

 

2.8 Can a child decide which parent they want to live with? 

While the child's preference is considered, the court ultimately decides custody based 
on the child's best interests. California law does not specify a specific age when a child's 
preference becomes determinative, but the older and more mature the child is, the 
more weight their preference carries. 

 

2.9 Can supervised visitation be ordered in California? 

Yes, the court may order supervised visitation if it determines that it is necessary to 
protect the child's safety or emotional well-being. Supervision can be provided by a 
neutral adult third party monitor or through a professional agency.  Such orders can be 
made in divorce cases and in Domestic Violence Retraining Order (“DVRO”) cases, 
depending on the factual circumstances. 
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2.10 Can a non-parent obtain custody of a child in California? 

In certain rare circumstances, non-parents such as stepparents or other relatives may 
seek custody of a child if it is in the child's best interests. However, the court gives 
priority to the child's biological parents. 

 

2.11 Can joint custody be ordered in California? 

Yes, joint custody is a possibility in California. Joint legal custody, where both parents 
share in making important decisions related to the health, education, and welfare of the 
child, is common. Joint physical custody, where the child spends significant custodial 
time with both parents based on a custodial time share plan or arrangement, is also 
common depending on the circumstances and factors. 

 

2.12 Can a parent lose custody for substance abuse issues? 

Substance abuse issues can significantly impact custody determinations. If a parent's 
substance abuse poses a serious risk of harm to the child's well-being, the court may 
limit or even remove custody rights until the parent can demonstrate rehabilitation and 
stability. The courts can issue monitored visitation for substance abusers. Which is 
common. 

 

2.13 How can a parent enforce a child custody order? 

If a parent is not complying with a child custody order, the other parent can seek 
enforcement through the court. This may involve filing a motion for contempt, providing 
evidence of the violation, and requesting appropriate remedies. The filing of a Request 
for Order (“RFO”) to modify the current custody order is a possibility, depending on the 
facts and circumstances. Always consult with your lawyer. 

 

2.14 Can a parent's criminal record affect custody decisions? 

A parent's criminal record can be a factor considered by the court in custody decisions. 
Serious offenses or a history of domestic violence may impact the court's determination, 
as the primary consideration is always the child's best interests. 

 



 

11 | P a g e  
 

2.15 Can a parent's new partner affect custody arrangements? 

A parent's new partner can be a relevant factor in custody proceedings if the court finds 
that the new partner's involvement could potentially negatively impact the child's well-
being or poses a risk of harm to the child. The court will evaluate the circumstances on a 
case-by-case basis. 

 

2.16 Can a custodial parent move out of state with the child? 

Relocating out of state with a child requires either the other parent's consent or a court 
order granting permission for the move. The court will evaluate various factors to 
determine if the move is in the child's best interests. 

“Move-away” cases are very complicated, and you should always consult with your 
lawyer regarding this issue.  The degree of difficulty substantially increases when the 
parents share 50/50 physical custody of their children.  If a court allows the move away, 
the court could impose significant financial burdens on the moving parent, to ensure 
that the parent left behind maintains close custodial contact and time with the 
child(ren). These types of cases can be very expensive to litigate. 

 

2.17 Can a custody order be modified if a parent consistently violates the visitation 
schedule? 

Yes, consistent, and willful violations of a visitation schedule can be grounds for a 
custody modification. The court will assess the situation and may consider adjusting 
custody arrangements to ensure compliance and protect the child's best interests. 

 

2.18 Can mediation be used to resolve child custody disputes? 

Yes, mediation is a common method used to resolve child custody disputes in California. 
It allows parents to work together with a neutral mediator to reach a mutually 
acceptable agreement on custody and visitation arrangements. To be enforceable, the 
terms of such an agreement must be confirmed in a Stipulation and Order and/or 
included in a Stipulated Judgment, filed with, and entered by the court. 
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2.19 What is a parenting plan, and how is it created? 

A parenting plan is a written agreement (confirmed in a court order) that outlines 
custody and visitation (Parenting Plan) arrangements between parents. It can include 
details such as the physical custodial time share terms, the holiday and vacation 
schedules, the child's camp and/or extracurricular activity schedule, parental decision-
making authority, and methods for resolving disputes. Parents can create a parenting 
plan together or with the help of mediators or attorneys. 

 

2.20 What happens if a parent violates a custody order? 

If a parent violates a custody order, the other parent can file a motion (Order to Show 
Cause and Affidavit for Contempt (“OSC”)) for contempt or enforcement with the court. 
Consequences for the violating parent may include fines, incarceration, modification of 
custody arrangements, and/or supervised visitation. 

 

2.21 Can a parent with a history of domestic violence obtain custody? 

In some circumstances, yes.  The court takes domestic violence allegations seriously and 
considers them when making custody decisions. A parent with a history of domestic 
violence (especially of recent history) may be denied custody, or limited visitation, or 
granted supervised visitation to ensure the safety of the child. 

 

2.22 Can a custody order be modified if a parent wants to move closer to extended 
family? 

Relocation closer to extended family may be a factor considered by the court when 
determining custody modifications. The court will assess whether the move benefits the 
child's well-being and if it is in the child(ren)’s best interest, the court may or may not 
modify custody arrangements depending on the circumstances on a case-by-case basis. 

 

2.23 Can a child choose to live with an adult sibling instead of a parent? 

A child's preference to live with an adult sibling can be considered by the court under 
certain circumstances, but it is not automatically determinative. The court's primary 
focus is the child's best interests, and the child's preference must align with those 
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interests. These types of cases are rare and the basis of the child(ren)’s preference 
would need to be extraordinarily compelling before the court issues such an order. 

 

2.24 Can a parent deny visitation if the other parent fails to pay child support? 

No, visitation and child support are separate issues. A parent cannot deny visitation 
based on non-payment of child support. The court enforces child support through legal 
channels, and visitation should not be used as leverage. 

 

2.25 What should I do if I suspect parental alienation? 

If you suspect parental alienation, where one parent manipulates the child to reject the 
other parent, it is important to document any evidence and consult with an attorney. 
The court may address parental alienation allegations and take appropriate action to 
protect the child's relationship with both parents.  It would be prudent and, in some 
cases, necessary to engage a forensic mental health professional as an expert witness to 
weigh in on the alienation issue (as an expert witness) or request a court ordered Child 
Custody Evaluation to assess the alleged alienation tactics and the impact on the 
child(ren). 
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3 - VISITATION 

 

3.1 What is visitation in California family law? 

Visitation, also known as "parenting time" or "custodial time-share," refers to the non-
custodial parent's right to spend custodial time with their child(ren) following a 
separation or divorce. 

 

3.2 How is visitation different from custody? 

Custody refers to the legal and physical responsibility for a child, while visitation 
specifically refers to the non-custodial parent's allocated custodia visitation (parenting) 
time to be with the child. 

 

3.3 Can grandparents be granted visitation rights in California? 

Yes, under certain circumstances, grandparents can petition the court for visitation 
rights if it is in the best interests of the child.  These types of cases are highly 
emotionally charged and/or confrontational and a very expensive and difficult road to 
travel for grandparents, given the statutory law applicable to grandparent visitation. 

 

3.4 How does the court determine visitation rights in California? 

The court considers the best interests of the child when determining visitation rights. 
Factors such as the child's age, health, maturity, and relationship with each parent are 
considered, among others. 

 

3.5 Can visitation rights be modified? 

Yes, visitation rights can be modified if there has been a significant change in 
circumstances, such as the child’s age, a change in the child's needs or the availability of 
the parent, among others. 
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3.6 Can a parent deny visitation if child support is not paid? 

No, visitation and child support are separate issues. A parent cannot deny visitation 
rights to the other parent based on non-payment of child support. 

 

3.7 Can a custodial parent relocate and restrict visitation rights? 

Relocation by the custodial parent may, most always, impact visitation arrangements. 
The court will consider the impact of the move on the child and the non-custodial 
parent's ability to maintain a relationship with the child. Refer to the “move-away” 
comment addressed in topic No. 2 above. 

 

3.8 Can a non-parent be granted visitation rights? 

In exceptional cases, non-parents such as grandparents, stepparents, same-sex partners, 
or other relatives may be granted visitation rights if it is in the child's best interests and 
the parents are not allowing reasonable visitation. 

 

3.9 Can visitation be supervised? 

Yes, the court may order supervised or monitored visitation if it is deemed necessary to 
protect and ensure the child's safety and well-being. Supervision can be conducted by 
an adult party, a professional monitor, `a neutral adult third party or through a 
professional monitoring agency as the court deems appropriate or as the parties agree. 

 

3.10 Can visitation rights be terminated? 

In rare cases, the court may terminate or severely limit visitation rights if it determines 
that the child's protection, safety, or well-being would be at risk during visitation. 

 

3.11 Can a child's preferences affect visitation arrangements? 

In some cases, the court may consider a child's preferences regarding visitation, 
especially if the child is of sufficient age and maturity to express their wishes. Preference 
is not determinative. 
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3.12 Can a parent deny visitation based on personal dislike or disagreement with the 
other parent? 

No, a parent cannot deny visitation based on personal dislike or disagreement with the 
other parent. Visitation rights should not be withheld unless there are valid concerns 
about the child's safety or well-being. 

If there are safety concerns, then the party should immediately consult with his/her 
lawyer and take appropriate action to change the visitation order and protect the 
child(ren). 

 

3.13 Can visitation rights be enforced by the court? 

Yes, if a parent is consistently denying visitation rights, the other parent can seek 
enforcement through the court. This may involve filing an Order to Show Cause (OSC”) 
for contempt and providing evidence of the denial or seeking other remedies from the 
court. 

 

3.14 Can visitation rights be modified if the child's schedule changes? 

If the child's schedule changes significantly (i.e., school schedule), it may warrant a 
modification of visitation arrangements. The court will assess the circumstances and 
determine what is in the child's best interests. 

 

3.15 Can a parent modify visitation without court approval? 

It is generally recommended to seek court approval for any modifications to visitation 
arrangements to avoid potential conflicts or legal issues. It is important to follow the 
existing court order until any modifications are approved by the court, usually in the 
form of a Stipulation and Order, filed with the court. 

 

3.16 Can a parent take the child out of state during visitation? 

If there are no restrictions set forth in the custody and visitation order,, or if the order 
allows out-of-State travel with the child(ren), a parent can generally take the child out of 
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state during visitation. However, it is always advisable to inform the other parent and 
provide necessary contact information (i.e., an itinerary). 

 

3.17 Can a parent deny visitation due to the child's refusal to visit? 

A parent should not unilaterally deny visitation based solely on the child's refusal to 
visit. It is important to address the underlying issues and seek appropriate legal 
remedies if necessary. 

 

3.18 Can a parent deny visitation based on the other parent's new partner? 

Generally, a parent cannot deny visitation based on the other parent's new partner. The 
court focuses on the child's best interests and will assess the impact of the new partner 
on the child's well-being.  This topic usually arises if the new partner poses a risk of 
harm to the child(ren). 

 

3.19 Can mediation help in resolving visitation disputes? 

Yes, mediation can be an effective way to resolve visitation disputes. It allows parents to 
work together with a neutral third party to develop a mutually agreeable visitation 
schedule and agreement, which terms will then be incorporated into a Stipulation and 
Order and/or Judgment filed with the court. 

 

3.20 Can a parent request make-up visitation time? 

Yes, if visitation is missed or denied, the aggrieved parent can request make-up 
visitation time to compensate for the missed time.  Such a request is only successful if 
(1) there is a make-up time provision in the order or Judgment, or (2) the other parent 
agrees to such a request. 

 

3.21 Can visitation rights be suspended for a parent's substance abuse issues? 

Substance abuse issues can impact visitation rights if they pose a risk to the child's 
safety or well-being. The court may suspend or modify visitation arrangements (i.e., 
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monitored visitation with drug testing requirements) until the parent can demonstrate 
rehabilitation and stability.   

 

3.22 Can a parent request supervised visitation due to safety concerns? 

Yes, if a parent has legitimate safety concerns about the other parent, he/she can 
request supervised visitation. The court will consider the evidence presented and 
determine if supervision is necessary. 

 

3.23 Can a visitation schedule be established if parents cannot agree? 

If parents cannot agree on a visitation schedule, the court will establish a visitation 
schedule pursuant to an Order, based on the best interests of the child. 

 

3.24 Can a parent deny visitation due to the other parent's non-compliance with 
court orders? 

No, a parent should not deny visitation based on the other parent's non-compliance 
with court orders. It is important to address non-compliance through legal channels and 
seek enforcement from the court. 

 

3.25 What should I do if I believe visitation is being wrongfully denied? 

If visitation is being wrongfully denied, it is important to document the denials (via email 
or text to the offending party confirming in writing the specific details of the denial) and 
seek legal assistance. You may need to file a motion with the court to enforce visitation 
rights. 
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4 - GRANDPARENT VISITATION 

 

4.1 Do grandparents have visitation rights in California family law? 

Yes, grandparents have the right to seek visitation with their grandchildren under 
certain circumstances in California. The request, enforcement, and opposition to such a 
request can be a highly emotional and contentious and a very different road to travel for 
grandparents, given the statutory law applicable for grandparent visitation. 

 

4.2 What are the requirements for grandparents to obtain visitation rights? 

Grandparents must demonstrate that visitation is in the best interests of the child and 
that the child's parents are unreasonably denying them visitation. 

 

4.3 Can grandparents seek visitation if the child's parents are married? 

Yes, grandparents can seek visitation even if the child's parents are married, as long as 
they can show that visitation is in the child's best interests and that the parents are 
unreasonably denying them access. 

 

4.4 Can grandparents seek visitation if the child's parents are divorced? 

Yes, grandparents can seek visitation if the child's parents are divorced. The same 
requirements of showing the best interests of the child and unreasonable denial by the 
parents apply. 

 

4.5 Can grandparents seek visitation if one of the parents has passed away? 

Yes, if one of the child's parents has passed away, grandparents may seek visitation with 
their grandchild if it is in the child's best interests. 
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4.6 Can grandparents seek visitation if the child has been adopted? 

Generally, if a child has been adopted by someone other than a stepparent or close 
relative, the grandparents' visitation rights are terminated. However, there may be 
exceptions in certain circumstances. 

 

4.7 What factors does the court consider when determining grandparent visitation? 

The court considers the best interests of the child, the nature and amount of the pre-
existing relationship between the grandparent and grandchild, and any detrimental 
effects on the child resulting from denying visitation. 

 

4.8 Can grandparents seek visitation if the child's parents are not married? 

Yes, grandparents can seek visitation if the child's parents are not married, provided 
they meet the requirements of showing the best interests of the child and unreasonable 
denial of visitation. 

 

4.9 Can grandparents seek visitation if the child is living with both parents? 

Yes, grandparents can seek visitation even if the child is living with both parents. The 
key is to demonstrate that visitation is in the child's best interests and that the parents 
are unreasonably denying them access. 

 

4.10 Can grandparents seek visitation if the child is living with one parent and not 
the other? 

Yes, grandparents can seek visitation if the child is living with one parent and not the 
other. The court will evaluate the circumstances and make a determination based on 
the child's best interests. 

 

4.11 Can grandparents seek visitation if the child is in foster care? 

Yes, grandparents can seek visitation if the child is in foster care. However, the court will 
consider the best interests of the child and any requirements or restrictions imposed by 
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the foster care system. If foster care placement was issued in a Dependency Court 
proceeding, then the grandparents must make such a request in the Dependency Court, 
not in the Family Court.  

 

4.12 Can grandparents seek visitation if they have been estranged from the child's 
parents? 

Grandparents can still seek visitation even if they have been estranged from the child's 
parents. The court will consider the child's best interests and the nature and quality of 
the grandparent-grandchild relationship. 

 

4.13 Can grandparents seek visitation if the child's parents object to it? 

Yes, grandparents can seek visitation even if the child's parents object to it. However, 
the court will carefully evaluate the circumstances and decide based on the child's best 
interests. 

 

4.14 Can grandparents seek visitation if the child's parents are divorced and one 
parent objects? 

Yes, if the child's parents are divorced and one parent objects to grandparent visitation, 
grandparents can still seek visitation. The court will evaluate the situation and consider 
the child's best interests. 

 

4.15 Can grandparents seek visitation if the child is in the custody of someone other 
than the parents? 

Yes, grandparents can seek visitation if the child is in the custody of someone other than 
the parents. The court will consider the child's best interests and the existing custody 
arrangements. 
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4.16 Can grandparents seek visitation if they live out of state? 

Yes, grandparents can seek visitation even if they live out of state. However, the court 
will consider practical factors, such as the feasibility of visitation and the impact on the 
child's well-being and the child(ren)’s best interest. 

 

4.17 Can grandparents seek visitation if they have never met their grandchild? 

Grandparents who have never met their grandchild will face additional challenges in 
seeking visitation. The court will evaluate the circumstances and decide based on the 
child's best interests. 

 

4.18 Can grandparents seek visitation if they have had a previous visitation order 
terminated? 

If a previous visitation order has been terminated, grandparents may face challenges in 
seeking visitation again. However, they can present new evidence and arguments to 
demonstrate that visitation is now in the child's best interests. 

 

4.19 Can grandparents seek visitation if the child is a teenager? 

Yes, grandparents can seek visitation even if the child is a teenager. The court will 
consider the child's best interests, the nature of the grandparent-grandchild 
relationship, and the teenager's own preferences. 

 

4.20 Can grandparents seek visitation if the child's parents have a restraining order 
against them? 

If the child's parents have a restraining order against the grandparents, it will 
significantly impact their ability to seek visitation. The court will consider the risks, 
safety, well-being and best interests of the child when making a decision. Zif the 
Restraining Order includes the minor child(ren) as a protected party, then the 
grandparents will be restricted from visitation. 
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4.21 Can grandparents seek visitation if the child is in the custody of Child Protective 
Services (CPS)? 

Yes, grandparents can seek visitation if the child is in the custody of Child Protective 
Services (CPS). However, the court will consider the best interests of the child and any 
requirements or restrictions imposed by CPS.  Any visitation will be addressed in 
Dependency Court. 

 

4.22 Can grandparents seek visitation if the child is living with a stepparent? 

Yes, grandparents can seek visitation if the child is living with a stepparent. The court 
will evaluate the circumstances, including the nature and quality of the grandparent-
grandchild relationship, and consider the child's best interests. 

 

4.23 Can grandparents seek visitation if they have been denied contact with the 
child for an extended period? 

Grandparents who have been denied contact with the child for an extended period may 
have grounds to seek visitation. The court will consider the reasons for the denial and 
the child's best interests. 

 

4.24 Can grandparents seek visitation if the child's parents are both deceased? 

If both parents are deceased, grandparents may have a stronger case for seeking 
visitation. The court will evaluate the child's best interests and the nature and quality of 
the grandparent-grandchild relationship. The grandparents may consider proceeding 
through the guardianship process. 

 

4.25 What should I do if I want to seek visitation as a grandparent? 

If you want to seek visitation as a grandparent, it is advisable to consult with a family 
law attorney who specializes in grandparent visitation rights. They can guide you 
through the legal process and help you present your case effectively. 
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5 - CHILD SUPPORT 

 

5.1 What is child support in California family law? 

Child support refers to the financial obligation, in most cases, that a non-custodial 
parent must provide for the financial needs of their child. In California, both parents 
have a statutory responsibility to support their child(ren), and in most all divorce cases, 
when child support is at issue, the court allocates child support based on a 
Dissomaster™ calculation recommendation based on need and the ability of the parties, 
among other factors. 

 

5.2 How is child support calculated in California? 

Child support in California is calculated based on a formula called the statewide 
“California Guideline Child Support Calculator”. Factors such as each parent's income, 
custody arrangement, and other expenses and deductions are considered. 

 

5.3 Who is responsible for paying child support? 

Typically, the parent that has the greater income is responsible for paying child support 
(assuming the party earns significantly more income than the custodial parent), while 
the custodial parent receives the support on behalf of the child. There are instances 
where the custodial parent makes significantly more income than the other parent, and 
in those situations, the custodial parent may have to (depending on the custody time 
share) pay child support to the other parent.  

 

5.4 What if the child support paying parent refuses to pay child support? 

If the child support paying parent refuses to pay child support, the support receiving 
parent can seek enforcement through the California Department of Child Support 
Services or file an RFO hearing with the court to determine or enforce a child support 
order. An Income Withholding for Support Order issued by the court and served on the 
support paying parent’s employer would resolve this type of issue. 
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5.5 Can child support be modified in California? 

Yes, child support can be modified if there has been a significant change in 
circumstances, such as a change in income or custody arrangement of the parties. A 
court order is required to modify child support. 

 

5.6 How long does child support last in California? 

In California, child support typically lasts until the child turns 18 or is 19 and graduates 
from high school, whichever occurs later, or dies or is emancipated. It can be extended 
for a child after becoming an adult under certain circumstances, such as for a child with 
special needs. 

 

5.7 Can child support be enforced across state lines? 

Yes, child support can be enforced across state lines through the Uniform Interstate 
Family Support Act (UIFSA) and other applicable laws. 

 

5.8 Can child support be ordered retroactively? 

Yes, in certain situations, child support can be ordered retroactively to the date of filing 
the child support request. 

 

5.9 Can child support be withheld from wages? 

Yes, child support can be withheld from the child support paying parent's wages through 
income withholding orders, which are commonly used for enforcement. 

 

5.10 Can child support be paid directly to the custodial parent? 

Child support can be paid directly to the custodial parent, but it is advisable to utilize the 
California Department of Child Support Services or a similar agency to keep track of 
payments. 
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5.11 Can child support orders be modified if the custodial parent's income changes? 

Yes, child support orders can be modified if there is a substantial change in the custodial 
parent's income. The court will evaluate the circumstances and decide. 

 

5.12 Can child support be modified if the child support paying parent loses his/her 
job? 

If the child support paying parent loses their job or experiences a significant change in 
income, he/she can seek a modification of child support based on their changed 
financial circumstances. There could be an exception to this, if the job loss or 
termination was done voluntarily, to suppress income, in which case the court would 
impute income/income ability in determining such a modification request. 

 

5.13 Can child support be modified if the custodial parent remarries? 

The remarriage of the custodial parent does not automatically warrant a modification of 
child support. The court will assess the overall financial circumstances of the custodial 
parent and decide based on the factors considered and mandated by the California 
Guideline Child Support Calculator. 

 

5.14 Can child support be modified if the child support paying parent has additional 
children from a different relationship? 

Yes, the child support paying parent's obligation to support additional children from a 
different relationship can be considered (as a hardship deduction) when determining 
child support. It may warrant a modification of the child support order. 

 

5.15 Can child support be modified if the child's needs change? 

Child support can be modified if there is a substantial change in the child's needs, such 
as medical expenses or educational costs. The court will assess the circumstances and 
the factors considered in the California Guideline Child Support Calculator and make a 
determination. 
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5.16 Can child support be modified if the child support paying parent becomes 
disabled? 

If the child support parent becomes disabled and experiences a change in income as a 
result, they can seek a modification of child support based on their new financial 
circumstances. 

 

5.17 Can child support be modified if the custodial parent moves out of state? 

If the custodial parent moves out of state, it may impact child support arrangements. 
The court may consider the new circumstances and make any necessary modifications. 

 

5.18 Can child support be modified if the non-custodial parent has a change in 
visitation time? 

A change in visitation time may or may not warrant a modification of child support, 
depending on the impact of the change in the custodial percentage of the visitation 
parent input into the California Guideline Child Support Calculator. However, if there is a 
substantial change in the custody or visitation arrangement, it will be taken into account 
when evaluating child support. 

 

5.19 Can child support be modified if the non-custodial parent is incarcerated? 

The incarceration of the non-custodial parent may impact their ability (lack of income) 
to pay child support. They can seek a modification based on their changed 
circumstances during their time in prison. 

 

5.20 Can child support be modified if the custodial parent loses his/her job? 

If the custodial parent loses his/her job and experiences a significant change in income, 
he/she can seek a modification of child support based on their new financial 
circumstances (provided the job loss was not done voluntarily to suppress income). 
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5.21 Can child support be modified if the non-custodial parent has a change in 
custody? 

A change in custody may impact child support arrangements. The court will reassess the 
circumstances and make any necessary modifications based on the increase or decrease 
in the percentage of custodial time the non-custodial parent has at the time of the 
modification request. 

 

5.22 Can child support be modified if the non-custodial parent has a change in 
income? 

Yes, if the non-custodial parent has a substantial change in income, they can seek a 
modification of child support based on their new financial circumstances. 

 

5.23 Can child support be modified if the child's needs decrease? 

If the child's needs decrease significantly, such as when they become financially 
independent, child support may be subject to modification. The court will evaluate the 
circumstances and make a determination based on the California Guideline Child 
Support Calculator recommendation. 

 

5.24 Can child support be modified if the non-custodial parent has a change in 
marital status? 

A change in marital status alone may not warrant a modification of child support. 
However, if there is a substantial change in the non-custodial parent's financial 
circumstances as a result of the change in marital status, it can be taken into account. 

 

5.25 What if one parent is a High-Income Earner in California and its impact on child 
support? 

There are specific rules and guidelines in California pertaining to High-Income Earners in 
determining a party’s child support obligation.  It is a highly complicated determination 
process and if you fall into this category, it is recommended that you consult with a 
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family law lawyer who specializes in High-Income Earner child support matters that can 
guide you through the legal process and help you present your case effectively. 

 

5.26 What should I do if I want to modify child support in California? 

If you want to modify child support in California, you should consult with a family law 
attorney who specializes in child support matters. They can guide you through the 
process and help you present your case effectively. 
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6 - SPOUSAL SUPPORT 

 

6.1 What is spousal support in California family law? 

Spousal support, also known as alimony, refers to the financial support that one spouse 
may be required to pay to the other spouse on a temporary basis and/or after a divorce 
or legal separation. 

 

6.2 How is spousal support calculated in California? 

Unlike child support, there is no specific formula for calculating permanent spousal 
support in California. The court considers various factors, including the length of the 
marriage, the marital standard of living, the age of the party seeking spousal support, 
the health of the party seeking spousal support, each spouse's income, and their need 
and ability to earn a living, domestic violence factors, among others. In calculating 
temporary spousal support, the court may consider a Dissomaster™ calculation 
recommendation approach and other statutory factors. 

 

6.3 Is spousal support automatic in California? 

No, spousal support is not automatic in California. The court determines whether 
spousal support is appropriate based on the specific circumstances of the case. 

 

6.4 How long does spousal support last in California? 

The duration of permanent spousal support in California varies case by case. It can be 
temporary, short term, or long-term, depending on factors such as the length of the 
marriage and the earning capacity of each spouse.  Statutorily, spousal support 
terminates upon the remarriage of the supported spouse, the death of either spouse, or 
further order of court. Spousal support can be terminated based on an agreed upon 
termination date, set forth in the Judgment. 

 

 

 



 

31 | P a g e  
 

6.5 Can spousal support be modified in California? 

Yes, spousal support orders can be modified in California if there is a significant change 
in circumstances, such as a change in income or employment of either party. Such an 
order is not available if the Judgment provides that spousal support is non-modifiable 
for a specific duration or under specific circumstances. 

 

6.6 Can spousal support be terminated in California? 

Spousal support can be terminated in California if certain conditions are met, such as 
the receiving spouse's remarriage or the death of either spouse or the supported spouse 
has an increase in his/her income or the supporting spouse loses his employment and 
income, or if spousal support terminates pursuant to the terms of the Judgment. 

 

6.7 Can spousal support be awarded in a short-term marriage? 

Spousal support can be awarded in a short-term marriage if the court determines it is 
necessary based on the specific financial circumstances of the case. The duration of 
spousal support will be up to the court’s discretion.  There is a statutory provision that 
says that in short term marriages (under 10 years), there is a presumption that the 
supported spouse should be self-supported within the time period of one-half (1/2) the 
length of the marriage. 

 

6.8 Can spousal support be waived in California? 

Spouses can agree to waive spousal support in California through a prenuptial 
agreement or a postnuptial agreement, or pursuant to the terms in the Judgment, as 
long as the agreement is fair and meets certain legal requirements. 

 

6.9 Can spousal support be awarded in a domestic partnership? 

Yes, spousal support can be awarded in a domestic partnership in California if the court 
determines it is appropriate based on the same spousal support factors considered in a 
marriage. 
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6.10 Can spousal support be ordered retroactively? 

Spousal support can be ordered retroactively in California, meaning the court can award 
support dating back to the date of filing the spousal support request. 

 

6.11 Can spousal support be tax-deductible for the paying spouse? 

Starting in 2019, under federal tax law changes, spousal support is no longer tax-
deductible for the paying spouse, nor taxable income for the receiving spouse.  
California tax law has a different approach – consult with your tax advisor. 

 

6.12 Can spousal support be modified if the paying spouse loses his/her job? 

If the paying spouse loses his/her job or experiences a significant decrease in income, he 
or she can seek a modification of spousal support based on his/her changed financial 
circumstances (unless the spousal support order is non-modifiable). 

 

6.13 Can spousal support be modified if the supported spouse gets a higher-paying 
job? 

If the supported spouse gets a higher-paying job, the paying spouse can seek a 
modification of spousal support based on the change (increase) in the supported 
spouse's income (unless the spousal support order is non-modifiable). 

 

6.14 Can spousal support be modified if the receiving spouse remarries? 

In California, spousal support is generally terminated if the receiving spouse remarries, 
unless otherwise stated in a valid agreement or court order (unless spousal support is 
non-modifiable in the Judgment, regardless of remarriage). 

 

6.15 Can spousal support be modified if the paying spouse retires? 

If the paying spouse retires and experiences a significant change in income, they can 
seek a modification of spousal support based on their new financial circumstances.  If 
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the paying spouse voluntarily retires at 65 or above and his income is reduced, the court 
will not impute income ability to the retired spouse. 

 

6.16 Can spousal support be modified if the receiving spouse starts cohabitating 
with a new partner? 

Cohabitation with a new partner may be grounds for modifying spousal support in 
California if it substantially changes the receiving spouse's financial needs or 
circumstances.  These types of modification proceedings are evidence driven and usually 
difficult to prove. 

 

6.17 Can spousal support be modified if the paying spouse experiences a decrease in 
income? 

If the paying spouse experiences a decrease in income, he/she can seek a modification 
of spousal support based on their changed financial circumstances (unless spousal 
support is non-modifiable in the Judgment). 

 

6.18 Can spousal support be modified if the receiving spouse experiences a decrease 
in income? 

If the receiving spouse experiences a decrease in income, they can seek a modification 
of spousal support based on their changed financial circumstances (unless spousal 
support is non-modifiable in the Judgment). 

 

6.19 Can spousal support be modified if the paying spouse becomes disabled? 

If the paying spouse becomes disabled and experiences a change in income, he/she can 
seek a modification of spousal support based on his/her new financial circumstances. 
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6.20 Can spousal support be modified if the receiving spouse becomes disabled? 

If the receiving spouse becomes disabled and experiences a change in income or 
financial needs, they can seek a modification of spousal support based on their new 
circumstances (unless spousal support is non-modifiable in the Judgment).  The increase 
in spousal support, if any, does not exceed the supported spouse’s Marital Standard of 
Living and the support paying spouse’s income warrants an increase. 

 

6.21 Can spousal support be modified if the paying spouse inherits a significant 
amount of money? 

Inheritances received by the paying spouse can potentially be grounds for modifying 
spousal support, depending on the specific circumstances and impact on the paying 
party's financial situation and income generated by the specific inheritance asset 
acquired (if any). 

 

6.22 Can spousal support be modified if the receiving spouse misuses the support 
payments? 

Misuse of spousal support payments by the receiving spouse generally does not 
automatically warrant a modification of support. However, if it can be proven that the 
misuse affects the receiving spouse's financial need, a modification may be considered – 
but challenging. 

 

6.23 Can spousal support be modified if the receiving spouse fails to make efforts to 
become self-supporting? 

In California, the court expects the receiving spouse to make reasonable efforts to 
become self-supporting or contribute to his/her support needs. If the receiving spouse 
fails to do so without valid reasons, it may be a factor in modifying spousal support.  
Often a court will issue a Gavron warning to the support receiving spouse based on 
statutory considerations and factors. 
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6.24 Can spousal support be modified if there is a change in the cost of living? 

A change in the cost of living alone does not typically warrant a modification of spousal 
support in California. However, it may be considered along with other relevant factors if 
there is a significant impact on the parties' financial circumstances. 

 

6.25  What should I do if I want to modify spousal support in California? 

If you want to modify spousal support in California, it is advisable to consult with a 
family law attorney who specializes in spousal support matters. They can guide you 
through the legal process and help you present your case effectively. 
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7 - MOVE-AWAY CASES 

 

7.1 What is a "move-away" case in California family law? 

A "move-away" case refers to a situation where one parent seeks to relocate with their 
child to a distant location, typically outside of the current geographical area or outside 
the parties’ state of domicile. 

 

7.2 Can a custodial parent move away with a child without permission? 

Generally, a custodial parent cannot move away with a child without permission from 
the other parent or a court order, especially if it would significantly impact the other 
parent's visitation or custody rights and/or the child(ren)’s best interest.  

 

7.3 What should I do if the other parent wants to move away with our child? 

If the other parent wants to move away with your child, you should consult with a family 
law attorney to understand your rights and options. You may need to take legal action 
to protect your custody and visitation rights. 

 

7.4 Can a non-custodial parent prevent the other parent from moving away with 
the child? 

A non-custodial parent can seek a court order to prevent the custodial parent from 
moving away with the child if it would substantially affect their relationship with the 
child and the best interests of the minor child(ren) supports such a request. 

 

7.5 What factors does the court consider in a move-away case? 

In a move-away case, the court considers several factors, including the child's best 
interests, the reasons for the move, the impact on the child's relationship with the non-
moving parent, and the availability of alternative visitation arrangements. 
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7.6 What is the "best interests of the child" standard? 

The "best interests of the child" standard is the guiding principle in California family law 
that prioritizes the child's health, welfare, well-being and safety when making decisions 
about custody and visitation. 

 

7.7 Can a move-away case be resolved through mediation? 

Yes, parents can attempt to resolve a move-away case through mediation, where a 
neutral mediator helps facilitate negotiations and reach an agreement that is acceptable 
to both parents. 

 

7.8 What happens if the parents cannot agree to the move-away request? 

If the parents cannot agree to the move-away request, the court will schedule a hearing 
to listen to both parties' testimony, witness testimony, the testimony from mental 
health professionals, testimony from a custody evaluator (if ordered by the court) and 
arguments of counsel, and make a decision based on the best interests of the child. 

 

7.9 Can the court grant a move-away request without a hearing? 

In some cases, the court may grant a move-away request without a hearing if both 
parents agree to the relocation and other conditions and the court determines it is in 
the child's best interests. 

 

7.10 What evidence should I provide to support or oppose a move-away request? 

In a move-away case, you should provide evidence that supports your position, such as 
information about the child's school, community ties, friends, the proposed parenting 
plan, the reason for the move, why and how the child’s move will interfere with the 
parent-child relationship, alternative transportation options, a change in job relocation, 
and the impact on the child's education, health and well-being, among others. 
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7.11 Can the court order a temporary restraining order to prevent the move-away? 

In certain situations, the court can issue a temporary restraining order to prevent the 
move-away until a hearing can be held to determine the appropriate custody and 
visitation arrangement or if the move-away parent is allowed to move with the 
child(ren). 

 

7.12 Can a move-away affect child support obligations? 

Yes, a move-away can potentially affect child support obligations, especially if it 
significantly impacts the custody and visitation arrangement. The court will consider the 
new circumstances and may modify the child support order accordingly. 

 

7.13 Can a move-away case be appealed? 

Yes, if you disagree with the court's decision in a move-away case, you may have the 
right to appeal the decision within a specific timeframe. Consulting with an appellate 
attorney is recommended in such cases. 

 

7.14 What if the move-away is necessary due to a job relocation? 

If the move-away is necessary due to a job relocation, the court will consider the 
reasons for the move, the potential benefits for the child, and the impact on the child's 
relationship with the non-moving parent, among other factors. 

 

7.15 Can a move-away request be denied if it is for vindictive reasons? 

A move-away request will be denied if the court determines that the primary purpose of 
the move is to interfere with the other parent's relationship with the child rather than 
for legitimate reasons. 
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7.16 Can a move-away request be denied if it disrupts the child's stability? 

Yes, the court may deny a move-away request if it determines that the move would 
significantly disrupt the child's stability, such as by removing them from their 
established community, extended family, friends, school, or support system. 

 

7.17 Can a move-away request be denied if it limits the child's contact with 
extended family? 

The court considers the impact of a move on the child's relationship with extended 
family members, and it may deny a move-away request if it would unreasonably limit 
the child's contact with extended family, along with other considerations related to best 
interest considerations. 

 

7.18 Can a move-away request be denied if it violates an existing custody or 
visitation order? 

Yes, if the move-away request violates an existing custody or visitation order, the court 
may deny the request to ensure compliance with the existing court order. The best 
interest of the minor child(ren) is always the controlling factor. 

 

7.19 Can a move-away request be granted if it benefits the child's well-being? 

If the court determines that the move would genuinely benefit the child's health, 
education, and well-being, such as improved educational or healthcare opportunities, it 
may grant the move-away request depending on other factors related to the child(ren)’s 
best interest. 

 

7.20 Can a move-away request be granted if the non-moving parent has limited 
involvement with the child? 

The level of involvement of the non-moving parent is a factor the court considers. If the 
non-moving parent has limited involvement, it may weigh less against granting the 
move-away request. 
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7.21 Can a move-away request be granted if the non-moving parent has a history of 
domestic violence? 

If there is a history of domestic violence, the court will consider it as a factor in 
determining whether to grant a move-away request, prioritizing the child's safety and 
well-being. 

 

7.22 Can a move-away request be granted if the child expresses a strong preference 
for the move? 

The child's preference is one of the factors considered by the court, particularly as the 
child grows older and demonstrates maturity. However, the court's decision is 
ultimately based on the child's best interests. 

 

7.23 Can a move-away request be granted if it limits the non-moving parent's 
visitation rights? 

The court aims to preserve the non-moving parent's visitation rights and maintain a 
relationship with the child. If the move would significantly limit visitation, the court may 
be less inclined to grant the request. 

 

7.24 Can a move-away request be granted if it is within the same geographical area? 

A move within the same geographical area may not be considered a move-away case in 
the traditional sense. However, if it still has a substantial impact on the custody or 
visitation arrangement, the court will evaluate the request accordingly. 

 

7.25 What should I do if I want to contest a move-away request in California? 

If you want to contest a move-away request in California, consult with a family law 
attorney who specializes in move-away cases. They can guide you through the legal 
process and help protect your parental rights. 
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8 - LEGAL SEPARATION 

 

8.1 What is legal separation in California family law? 

Legal separation is a legal process through which married couples can separate their 
lives and affairs without terminating the marriage (marital status). 

 

8.2 How is legal separation different from divorce in California? 

While divorce ends the marital relationship, legal separation allows couples to live apart 
and address and resolve important issues such as property division, child custody, and 
support (which is confirmed in a Judgment of Legal Separation), without formally 
dissolving the marriage (marital status). 

 

8.3 What are the grounds for legal separation in California? 

In California, it is sufficient for one spouse to state irreconcilable differences, which have 
caused the irreparable breakdown of the marriage. 

 

8.4 Can a legal separation be converted into a divorce in California? 

Yes, a legal separation can be converted into a divorce if either spouse later decides to 
dissolve the marriage. The process is relatively straightforward. 

 

8.5 What issues can be addressed in a legal separation agreement? 

A legal separation agreement can address various issues, including child custody and 
visitation, child support, spousal support, division of property and debts, and other 
relevant matters. 

 

 

 



 

42 | P a g e  
 

8.6 Does a legal separation agreement have the same legal effect as a divorce 
decree? 

A legal separation agreement is a legally binding contract and the terms of such an 
agreement should be set forth in a Judgment for enforceability purposes, similar to a 
divorce decree. However, it does not terminate the marriage (marital status), and the 
spouses remain legally married. 

 

8.7 Are the grounds for legal separation the same as those for divorce? 

In California, the grounds for legal separation are generally the same as those for 
divorce, including irreconcilable differences or incurable insanity. 

 

8.8 Can both spouses agree to a legal separation without going to court? 

Yes, if both spouses agree on the terms of the legal separation, they can negotiate, 
draft, and enter into a legal separation agreement without going to court. The terms of 
the legal separation should be set forth in a Judgment for enforcement purposes. 
However, it is advisable to consult with an attorney to ensure the agreement and 
Judgment meet legal requirements. 

 

8.9 Can a legal separation be contested? 

Yes, any issue in a legal separation can be contested if one spouse disagrees with and 
contests the terms proposed by the other spouse. In such cases, the court may need to 
make decisions regarding the unresolved issues. 

 

8.10 Can a legal separation affect property rights in California? 

Yes, a legal separation can address the division of property and debts. The court will 
determine a fair and equitable division based on the couple's circumstances and the law 
impacting the division of the marital assets and debts. 
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8.11 Does a legal separation affect community property in California? 

Yes, during a legal separation, the court can divide the community property and debts 
between the spouses, just as it would in a divorce. 

 

8.12 Can a legal separation affect spousal support in California? 

Yes, a legal separation can address spousal support. The court may order one spouse to 
pay support to the other based on statutory factors such as income, earning capacity, 
need, and the marital standard of living, among other factors. 

 

8.13 Can a legal separation affect child custody and visitation in California? 

Yes, a legal separation can address child custody and visitation arrangements and issues. 
The court will consider the best interests of the child when making decisions regarding 
custody and visitation (Parenting Plan) based on the factors and policies in California 
Family Code §§ 3011, 3020 and 3040. 

 

8.14 Can a legal separation affect child support in California? 

Yes, a legal separation can address child support. The court will calculate child support 
based on the state's guidelines, taking into account each parent's income, each party’s 
custody percentage, and other relevant factors (i.e., hardship deductions). 

 

8.15 Can a legal separation affect healthcare and insurance coverage? 

Yes, a legal separation can address healthcare and insurance coverage. The parties can 
agree or the court can determine which spouse will be responsible for providing health 
insurance for the family and how medical expenses will be allocated. Since you are still 
married with a legal separation, you are still eligible to be covered under your spouse’s 
medical insurance coverage (unlike in a divorce situation). 
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8.16 Can a legal separation affect taxes in California? 

Yes, a legal separation can have tax implications. It is advisable to consult with a tax 
professional to understand how a legal separation may impact your tax filing status and 
obligations.  Since you are still married with a legal separation, you have tax filing status 
options (i.e., married filing jointly, or separate). 

 

8.17 Can a legal separation be revoked or cancelled? 

Yes, a legal separation can be revoked or cancelled if both spouses agree to reconcile 
and wish to continue the marriage. However, it is important to follow the proper legal 
procedures to ensure the revocation is valid.  If a Judgment of Legal Separation has been 
entered disposing and dividing assets, or issuing child custody or support orders, you 
have the option of vacating the Judgment or keeping the Judgment in place. 

 

8.18 Does a legal separation require residency requirements in California? 

Yes, to file for a legal separation in California, at least one spouse must meet the State's 
residency requirement of living in California.   

 

8.19 Can a legal separation be filed concurrently with other family law matters? 

Yes, a legal separation can be filed concurrently with other family law matters, such as 
child custody or support petitions. Consolidating related matters can streamline the 
legal process. 

 

8.20 Can a legal separation be used as a trial period before divorce? 

Some couples choose legal separation as a trial period before deciding whether to 
proceed with a divorce. It allows them to experience separation while keeping the 
possibility of reconciliation open. 
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8.21 Does a legal separation protect against future debts incurred by a spouse? 

A legal separation can help protect against future debts incurred by a spouse after the 
separation date. However, it is crucial to consult with an attorney to understand the 
specific legal implications. 

 

8.22 Can a legal separation affect immigration status in California? 

In certain circumstances, a legal separation may affect immigration status, particularly if 
the separation affects the conditions upon which the immigration status was based. 
Consulting with an immigration attorney is recommended. 

 

8.23 Can a legal separation be used to continue certain benefits, such as health 
insurance? 

Yes, a legal separation may be used to continue certain benefits, such as health 
insurance coverage, if the policies or programs allow for it. It is important to review the 
specific terms of the benefits to determine eligibility and consult with an attorney 
and/or insurance agent for advice. 

 

8.24 Can a legal separation be a less confrontational option for couples? 

Yes, for some couples, legal separation can be a less confrontational option than 
divorce. It provides an opportunity to separate their lives while leaving the door open 
for potential reconciliation.  Since the parties in a legal separation must still address and 
resolve difficult issues (division of assets, custody, support, etc.) confrontation and 
contentious disputes may still develop. It might be wise for the parties to participate in 
the mediation process to provide for a safe and less confrontational forum to resolve 
their contentious disputes with a neutral mediator. 

 

8.25 What should I do if I want to pursue a legal separation in California? 

If you want to pursue a legal separation in California, it is advisable to consult with a 
family law attorney who can guide you through the process, help you understand your 
rights, and ensure your interests are protected. 
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9 – PATERNITY – PARENTAGE ACTION – PARENTAL RELATIONSHIP 

 

9.1 What is paternity in California family law? 

Paternity refers to the legal identification and determination of a child's biological father 
or presumed parent. 

 

9.2 Why is establishing paternity important? 

Establishing paternity is important for various reasons, such as determining parental 
rights and responsibilities, including child custody, visitation, and child support. 

 

9.3  How can paternity be established in California? 

Paternity in California can be established through voluntary means, such as signing a 
Voluntary Declaration of Parentage (VDOP), or through court proceedings. [Family Code 
§ 7573]. 

 

9.4  What is a Voluntary Declaration of Parentage? 

A Voluntary Declaration of Parentage (VDOP) is a legal document signed by the child's 
biological parents, acknowledging the man as the child's legal father (both parents will 
be presumed to be the legal parents of the child). 

 

9.5 Can paternity be established if the alleged father refuses to cooperate? 

Yes, if the alleged father refuses to cooperate, the mother or another interested party 
can initiate legal proceedings to establish paternity, such as filing a paternity lawsuit. 

 

9.6  What happens if the alleged father denies paternity? 

If the alleged father denies paternity, a court may order genetic testing to determine the 
biological relationship between the alleged father and the child. 
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9.7 Can paternity be established after the child is born? 

Yes, paternity can be established after the child is born through genetic testing or 
through a legal process involving the court (either in a contested proceeding or by the 
agreement of the parties). 

 

9.8 Can a man voluntarily assume paternity of a child who is not biologically his? 

Yes, a man can voluntarily assume paternity of a child who is not biologically his by 
signing a Voluntary Declaration of Parentage or through other legal means, such as 
adoption. 

 

9.9 Can paternity be established if the alleged father has passed away? 

Yes, even if the alleged father has passed away, paternity can still be established 
through genetic testing using biological samples from the alleged father or other family 
members. 

 

9.10 What rights does establishing paternity grant to the father? 

Establishing paternity grants the father certain legal rights, including the right to seek 
custody or visitation, the right to participate in important decisions regarding the child's 
upbringing (health, education, and welfare), and the obligation to provide financial 
support. 

 

9.11 Can a child claim inheritance rights from the biological father if paternity is 
established? 

Yes, if paternity is established, the child may have inheritance rights from the biological 
father, including the right to receive assets or property. 

 

 

 

 



 

48 | P a g e  
 

9.12 Can paternity be established if the mother is married to someone else? 

Yes, paternity can still be established even if the mother is married to someone else. In 
such cases, the legal process may involve challenging the presumption of paternity and 
proving the biological relationship. 

 

9.13 What is the statute of limitations for establishing paternity in California? 

In California, there is no statute of limitations for establishing paternity. Paternity can be 
established at any time, even after the child reaches adulthood. 

 

9.14 What if the mother refuses to cooperate in establishing paternity? 

If the mother refuses to cooperate, the alleged father can petition the court to order 
genetic testing or initiate a paternity lawsuit to establish paternity. 

 

9.15 Does a child have a right to know their biological father? 

In California, a child generally has a right to know their biological father, and establishing 
paternity can help protect this right and facilitate a relationship with the father. 

 

9.16 Can paternity be established for a child born out of wedlock? 

Yes, paternity can be established for a child born out of wedlock through the Voluntary 
Declaration of Parentage or through court proceedings. 

 

9.17 Can paternity be established for a child born through assisted reproductive 
technology? 

Yes, paternity can be established for a child born through assisted reproductive 
technology by following the legal procedures associated with the specific method used, 
such as donor insemination or surrogacy.  This is a complicated subject and you should 
consult with a family law attorney who can guide you through the process and help you 
understand your rights   
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9.18 Can a paternity test be ordered by the court if the alleged father is not available 
for testing? 

Yes, if the alleged father is not available for testing, the court may consider other family 
members' genetic samples or explore alternative methods to establish paternity. 

 

9.19 What if the alleged father lives in a different state or country? 

If the alleged father lives in a different state or country, legal processes and cooperation 
between jurisdictions may be necessary to establish paternity.  You should consult with 
a family law attorney who can guide you through the process and help you understand 
your rights and protect your interests. 

 

9.20 Can paternity be established if the alleged father is incarcerated? 

Yes, paternity can still be established if the alleged father is incarcerated. The court can 
order genetic testing or proceed with the legal process even if the alleged father is in 
prison. 

 

9.21 Can paternity be established for a child conceived through extramarital affairs? 

Yes, paternity can be established for a child conceived through extramarital affairs by 
proving the biological relationship through genetic testing or other evidence. 

 

9.22 Can paternity be established if the alleged father is deceased? 

Yes, paternity can still be established if the alleged father is deceased. Genetic testing 
using biological samples from the alleged father or other family members can be 
conducted to determine paternity. 

 

9.23 What is the effect of establishing paternity on child support? 

Establishing paternity is necessary to determine child support obligations. Once 
paternity is established, the court can order child support payments based on the 
parents' financial circumstances. 
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9.24 Can paternity be established if the alleged father is on the birth certificate? 

Being listed on the birth certificate does not automatically establish paternity. While it 
can be considered evidence, genetic testing or a legal process may still be required to 
establish paternity definitively. 

 

9.25 What should I do if I want to establish paternity in California? 

If you want to establish paternity in California, it is advisable to consult with a family law 
attorney who can guide you through the legal process, explain your rights and options, 
and assist with filing the necessary paperwork. 
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10 - PRENUPTIAL AGREEMENTS 

 

10.1 What is a Prenuptial Agreement in California family law? 

A Prenuptial Agreement (or Pre-Marital Agreement) is a legally binding contract entered 
into by a couple before they marry or enter into a domestic partnership. It outlines and 
establishes the division of assets, property, debts, and other matters, including 
addressing spousal support obligations, in the event of a divorce or separation.  The 
effectiveness of a Prenuptial Agreement is conditioned on the parties becoming married 
to each other. 

 

10.2 Are Prenuptial Agreements enforceable in California? 

Yes, Prenuptial Agreements are generally enforceable in California as long as they meet 
certain legal requirements. 

 

10.3 What are the requirements for a Prenuptial Agreement to be enforceable in the 
State of California? 

To be enforceable in California, a Prenuptial Agreement must meet certain legal 
requirements. Here are the key requirements for a California Prenuptial Agreement to 
be enforceable: 

 

1. In Writing: A Prenuptial Agreement must be in writing. 

 

2. Voluntary Execution: Both parties must enter into the agreement voluntarily, 
without any coercion, fraud, or undue influence. 

 

3. Full Financial Disclosure: Each party must provide a full and fair disclosure of their 
assets, debts, and income. This includes disclosing all relevant financial 
information before signing the agreement. 

 



 

52 | P a g e  
 

4. Independent Legal Counsel: It is highly recommended that each party has their 
own independent legal representation. While not a strict requirement, having 
separate attorneys helps ensure that each party understands their rights, the 
terms of the agreement, and any potential legal consequences. 

 

5. Fair and Reasonable Terms: The terms of the agreement must be fair, reasonable, 
and not unconscionable. Unconscionability refers to terms that are extremely 
one-sided or oppressive, to the point where enforcing them would be unjust. 

 

6. No Violation of Public Policy: The agreement cannot violate public policy. For 
example, it cannot include provisions that attempt to determine or limit child 
support obligations or waive child custody rights, as these issues are determined 
by the court based on the best interests of the child at the time of divorce or 
separation. 

 

7. Exchange: The agreement must be given to the other party at least seven (7) days 
before the wedding is to occur.  
 

8. Execution Before Marriage or Domestic Partnership: The agreement must be 
executed before the marriage or domestic partnership takes place. If the 
agreement is signed after the marriage, it would be considered a Postnuptial 
Agreement, with complicated requirements. 

 

10.4 What are the legal requirements for a valid Prenuptial Agreement in California? 

To be valid, a Prenuptial Agreement in California must be in writing, signed by both 
parties, and entered into voluntarily. It must also provide full financial disclosure and 
not be unconscionable or against public policy. 
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10.5 Can a Prenuptial Agreement address child custody and support in California? 

No, a Prenuptial Agreement cannot determine child custody, visitation, or child support 
in California. These matters are decided by the court based on the best interests of the 
child at the time of divorce or separation. 

 

10.6 Can a Prenuptial Agreement waive spousal support in California? 

Yes, a Prenuptial Agreement can include provisions regarding spousal support, including 
waiving or limiting the right to spousal support, as long as the agreement is fair and 
conscionable. 

 

10.7 Can a Prenuptial Agreement protect premarital assets in California? 

Yes, a Prenuptial Agreement can protect premarital assets in California by specifying 
how those assets will be treated in the event of divorce or separation. 

 

10.8 Can a Prenuptial Agreement address the division of community property in 
California? 

Yes, a Prenuptial Agreement can address the division of community property in 
California. The agreement can establish specific rights and obligations regarding the 
division of assets and debts acquired during the marriage. 

 

10.9 Can a Prenuptial Agreement be modified or revoked in California? 

Yes, a Prenuptial Agreement can be modified or revoked in California, but it requires the 
written consent of both parties. It is advisable to consult with an attorney to ensure any 
changes comply with legal requirements. 

 

10.10 When should a Prenuptial Agreement be signed in California? 

It is recommended to sign a Prenuptial Agreement well in advance of the wedding or 
domestic partnership ceremony, allowing sufficient time for review, transparency, 
disclosures, negotiation, and any necessary revisions. 
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10.11 What happens if a Prenuptial Agreement is not signed before marriage in 
California? 

If a Prenuptial Agreement is not signed before marriage, in California, it is not valid.  It 
may still be possible to enter into a Postnuptial Agreement after marriage based on the 
same or similar terms in the Prenuptial Agreement. However, it is advisable to consult 
with an attorney to understand the legal implications involved in such a process because 
once married, each has fiduciary duties to the other spouse, which impact the 
requirements for a Postnuptial Agreement. 

 

10.12 Can a Prenuptial Agreement be challenged in California? 

Yes, a Prenuptial Agreement can be challenged in California if there are grounds to 
invalidate the agreement (or any portion therein), such as coercion, fraud, duress, or 
failure to provide full financial disclosure. 

 

10.13 Can a Prenuptial Agreement protect business interests in California? 

Yes, a Prenuptial Agreement can protect business interests in California by outlining and 
determining the status and division or exclusion of business assets in the event of 
divorce or separation. 

 

10.14 Can a Prenuptial Agreement address inheritance rights in California? 

Yes, a Prenuptial Agreement can address inheritance rights in California by specifying 
how certain assets or inheritances will be treated in the event of divorce or separation. 
Keep in mind that even without a Prenuptial Agreement, an inheritance is considered 
separate property in California. 

 

10.15 Are Prenuptial Agreements only for wealthy individuals in California? 

No, Prenuptial Agreements are not only for wealthy individuals in California. They can 
be beneficial for couples of all financial backgrounds who wish to clarify their rights and 
obligations in the event of a divorce or separation. 
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10.16 Can a Prenuptial Agreement include provisions for dispute resolution in 
California? 

Yes, a Prenuptial Agreement can include provisions for dispute resolution, such as 
mediation or arbitration, to resolve any conflicts that may arise regarding the 
agreement's interpretation or enforcement. 

 

10.17 What happens if a Prenuptial Agreement is found to be unconscionable in 
California? 

If a Prenuptial Agreement is found to be unconscionable, the court may refuse to 
enforce the entire agreement and declaring the Prenuptial Agreement to have no force 
of effect (set-aside) or declare unenforceable certain provisions to ensure fairness and 
equity. 

 

10.18 Can a Prenuptial Agreement protect personal debts in California? 

Yes, a Prenuptial Agreement can protect personal debts in California by clarifying each 
party's responsibility for their individual debts and outlining and determining how they 
will be allocated in the event of divorce or separation. 

 

10.19 Can a Prenuptial Agreement address the payment of attorney's fees in 
California? 

Yes, a Prenuptial Agreement can include provisions regarding the payment of attorney's 
fees in the event of a divorce or separation, specifying how these fees will be allocated 
between the parties. 

 

10.20 Can a Prenuptial Agreement address the division of retirement accounts in 
California? 

Yes, a Prenuptial Agreement can address the status and division of retirement accounts 
in California by outlining and determining how these accounts will be treated and 
allocated in the event of divorce or separation. 
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10.21 Can a Prenuptial Agreement protect one spouse from assuming the other 
spouse's debts in California? 

Yes, a Prenuptial Agreement can protect one spouse from assuming the other spouse's 
debts in California by specifying the division of debts or by stating that each party will be 
responsible for their own debts incurred before or during the marriage. 

 

10.22 Can a Prenuptial Agreement include provisions for the division of real estate in 
California? 

Yes, a Prenuptial Agreement can include provisions for the status and division of real 
estate in California, specifying how real estate properties will be allocated or distributed 
in the event of divorce or separation. 

 

10.23 Can a Prenuptial Agreement address the issue of pet ownership in California? 

Yes, a Prenuptial Agreement can address the issue of pet ownership in California, 
establishing who will have custody and responsibility for pets in the event of divorce or 
separation. 

 

10.24 Can a Prenuptial Agreement address the issue of social media and online 
privacy in California? 

Yes, a Prenuptial Agreement can address the issue of social media and online privacy 
rights in California, specifying rules and restrictions regarding the sharing of personal 
information or digital assets. 

 

10.25 Can a Prenuptial Agreement protect one spouse's intellectual property rights in 
California? 

Yes, a Prenuptial Agreement can protect one spouse's intellectual property rights in 
California, outlining the status and how these rights will be owned, managed, allocated, 
or protected in the event of divorce or separation. 
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10.26 Should I consult with an attorney before signing a Prenuptial Agreement in 
California? 

The answer is absolutely yes. It is highly recommended to consult with an attorney 
before negotiating and signing a Prenuptial Agreement in California. An attorney can 
provide legal advice, ensure your rights are protected, and help draft an agreement that 
complies with state laws. 
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11 - MARVIN AGREEMENTS – PALIMONY AGREEMENTS 

 

11.1 What is a Marvin Agreement in California? 

A Marvin agreement, also known as a “nonmarital cohabitation agreement” is a written 
contract between unmarried couples who live together and wish to establish their rights 
and obligations regarding their relationship, property, and financial matters. 

A Marvin/nonmarital cohabitation agreement is an express written contract made 
between two nonmarried cohabitants/partners regarding property rights during a 
romantic relationship.  

Generally, unmarried partners living together can enter a variety of written contracts, 
including but not limited to pooling their earnings to share property equally, holding 
property as joint tenants or tenants in common, or keeping their earnings and property 
separate. (Marvin v. Marvin (1976) 18 Cal.3d 660, 674; Hill v. Westbrook’s Estate (1950) 
95 Cal.App.2d 599; Della Zoppa v. Della Zoppa (2001) 86 Cal.App.4th 1144.)  

Without a written contract, if established, an oral agreement or an implied-in-fact 
agreement between unmarried couples who live together may give rise to a civil lawsuit 
and claim by one cohabitating person against the other for property rights to a romantic 
partner similar to that of a married individual. As such, a Marvin/nonmarital 
cohabitation implied-in-fact or oral agreement claims work similarly to a breach of 
contract claim but is ultimately based on evidence and equity. 

In order to prevail on a Marvin/nonmarital cohabitation oral agreement claim, a party 
must prove that an oral or implied-in-fact agreement existed between nonromantic 
partners to treat the property as theirs together. 

 

11.2 Are Marvin/nonmarital cohabitation agreements legally enforceable in 
California? 

Yes, Marvin/nonmarital cohabitation (written) agreements are generally enforceable in 
California as long as they meet certain legal/contractual requirements. 
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11.3 What are the key elements that should be included in a Marvin/nonmarital 
cohabitation agreement? 

A Marvin/nonmarital cohabitation agreement should typically include provisions related 
to the division of property, the status of each party’s property/assets, waiver terms, 
financial contributions, debt allocation, spousal support (rights/waivers), and other 
relevant matters. 

 

11.4 Is a written agreement required for a Marvin/nonmarital cohabitation 
agreement to be enforceable? 

Yes, a written agreement is necessary for a nonmarital cohabitation agreement to be 
enforceable in California.  

 

11.5 Can a Marvin/nonmarital cohabitation agreement address child custody and 
support? 

No, child custody and support cannot be determined or addressed in a nonmarital 
cohabitation agreement. These matters are determined by the court based on the best 
interests of the child.  Such issues would be addressed in a Parentage action brought by 
either party. 

 

11.6 Can a Marvin/nonmarital cohabitation agreement establish property rights 
between the partners? 

Yes, a nonmarital cohabitation agreement can establish property rights and specify the 
status and how property will be divided or held in the event of separation or 
termination of the parties’ relationship or upon the death of a partner. 

 

11.7 Is it necessary for both partners to have legal representation when creating a 
Marvin/nonmarital cohabitation agreement? 

While it is not legally required, it is highly recommended that both partners have 
separate legal representation to ensure that their interests are protected, and that the 
agreement is fair. 
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11.8 Can a Marvin/nonmarital cohabitation agreement include provisions for 
spousal support? 

Yes, a nonmarital cohabitation agreement can include provisions for spousal support or 
waive the right to spousal support, as long as the terms are fair and conscionable. 

 

11.9 Can a Marvin/nonmarital cohabitation agreement be modified or revoked? 

Yes, a nonmarital cohabitation agreement can be modified or revoked if both parties 
agree to the changes. Any modifications or revocations should be in writing. 

 

11.10 What happens if a Marvin/nonmarital cohabitation agreement is found to be 
unconscionable? 

If a nonmarital cohabitation agreement is deemed unconscionable by a court, it may 
refuse to enforce the entire agreement and deem it of no legal force and effect. 

 

11.11 Can a Marvin/nonmarital cohabitation agreement protect one partner's 
separate property? 

Yes, a nonmarital cohabitation agreement can protect each partner's separate property 
and clarify how separate property will be treated in the event of the termination of their 
relationship. 

 

11.12 Can a Marvin/nonmarital cohabitation agreement address the responsibility for 
shared debts? 

Yes, a nonmarital cohabitation agreement can address the responsibility for shared 
debts and specify how debts will be allocated between the partners. 
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11.13 Can a Marvin/nonmarital cohabitation agreement address the rights and 
responsibilities of parenting? 

No, parenting rights and responsibilities, including custody and visitation, cannot be 
determined by a nonmarital cohabitation agreement. These issues are decided by the 
court based on the child's best interests, usually in a Parentage action. 

 

11.14 Can a Marvin/nonmarital cohabitation agreement protect one partner's 
business interests? 

Yes, a nonmarital cohabitation agreement can protect one partner's business interests 
by specifying the status and how the business will be treated in the event of separation 
or the termination of the relationship. 

Keep in mind that depending on the terms of the Marvin/nonmarital cohabitation 
agreement, it can be agreed that the terms of the Marvin Agreement can be 
enforceable in the event the parties marry (as if it is a Premarital Agreement). 

 

11.15 Can a Marvin/nonmarital cohabitation agreement address the division of 
retirement accounts? 

Yes, a nonmarital cohabitation agreement can address the status and the division of 
retirement accounts and specify how these accounts will be allocated or distributed in 
case of the termination of their relationship. 

 

11.16 Can a Marvin/nonmarital cohabitation agreement address the payment of 
attorney's fees? 

Yes, a nonmarital cohabitation agreement can include provisions regarding the payment 
of attorney's fees in case of a dispute or legal proceedings related to the enforceability 
of the agreement. 
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11.17 Can a Marvin/nonmarital cohabitation agreement protect partners from 
assuming each other's debts? 

Yes, a nonmarital cohabitation agreement can protect each partner from assuming the 
other's debts by clarifying the responsibility for separate and shared debts. 

 

11.18 Can a Marvin/nonmarital cohabitation agreement address the use and 
ownership of personal property? 

Yes, a nonmarital cohabitation agreement can address the status, use and ownership of 
personal property and establish the rights and obligations of each partner regarding 
such property. 

 

11.19 Can a Marvin/nonmarital cohabitation agreement include provisions for 
dispute resolution? 

Yes, a nonmarital cohabitation agreement can include provisions for dispute resolution, 
such as mediation or arbitration, to help resolve conflicts that may arise regarding the 
agreement's interpretation or enforcement. 

 

11.20 Can a Marvin/nonmarital cohabitation agreement address the issue of pets? 

Yes, a nonmarital cohabitation agreement can address the issue of pet ownership and 
specify the rights and responsibilities of each partner regarding pets in case of the 
termination of their relationship. 

 

11.21 Can a Marvin/nonmarital cohabitation agreement protect one partner's 
intellectual property rights? 

Yes, a nonmarital cohabitation agreement can protect one partner's intellectual 
property rights and specify the status and how these rights will be owned, managed, 
allocated, or protected in case of the termination of their relationship. 
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11.22 Can a Marvin/nonmarital cohabitation agreement address the issue of 
healthcare decision-making? 

Yes, a nonmarital cohabitation agreement can include provisions regarding healthcare 
decision-making, allowing partners to designate each other as healthcare agents or 
provide consent for medical treatment.  In the event of the termination of the 
relationship, each party should revisit such decision-making provisions as part of 
unwinding their relationship. 

 

11.23 Can a nonmarital cohabitation agreement address the issue of retirement 
planning? 

Yes, a nonmarital cohabitation agreement can address retirement planning and specify 
the status and how retirement assets and benefits will be handled in case of termination 
or the death of a partner. 

 

11.24 Can a Marvin/nonmarital cohabitation agreement address the issue of 
inheritance rights? 

Yes, a nonmarital cohabitation agreement can address inheritance rights and establish 
the rights of each partner to inherit from the other's estate in case of death. 

 

11.25 Can a Marvin/nonmarital cohabitation agreement protect partners from being 
deemed as having a common-law marriage? 

Yes, a nonmarital cohabitation agreement (in some States) can provide evidence that 
the parties did not intend to create a common-law marriage, which can help protect 
their rights in case of dispute or termination of their relationship. California is not a 
common-law marriage state. 
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12 – MARVIN-PALIMONY CIVIL ACTION 

 

12.1 Can a cohabitation partner bring a civil action against his/her cohabitation 
partner for property rights or asset interests acquired during their cohabitation after 
termination of their relationship. 

Yes, such a civil action is available, and a successful result is evidence based.  Such an 
action is based on Causes of Action for: 

1. Breach of an oral contract 
2. Breach of an implied-in-fact agreement 
3. Fraud 
4. Constructive Trust 
5. Declaratory Relief, among others 

These types of actions are very complicated, and litigation grounded with proof 
problems, statute of limitation issues, risk exposure, attorney’s fee intense and lengthy 
litigation processes. You should consult with an attorney to discuss the risks, benefits, 
procedures, and costs of pursuing such a civil action to protect your rights and maximize 
the positive outcome to you. 

 

 



 

65 | P a g e  
 

13 - SAME SEX MARRIAGE 

 

13.1 Is same-sex marriage legal in California? 

Yes, same-sex marriage has been legal in California since June 2013, following the 
Supreme Court decision in Hollingsworth v. Perry. 

 

13.2 What is the legal definition of same-sex marriage in California? 

Same-sex marriage in California is defined as a legal union between two individuals of 
the same sex, granting them the same rights and responsibilities as opposite-sex 
couples. 

 

13.3 Are same-sex marriages recognized in California if they were performed in 
another state or country? 

Yes, California recognizes same-sex marriages performed in other states or countries, as 
long as the marriage was legally valid in the place it occurred. 

 

13.4 Can same-sex couples get married through a civil ceremony in California? 

Yes, same-sex couples can choose to have a civil ceremony to solemnize their marriage 
in California, just like opposite-sex couples. 

 

13.5 Can same-sex couples have religious or spiritual ceremonies to celebrate 
their marriage in California? 

Yes, same-sex couples can have religious or spiritual ceremonies to celebrate their 
marriage in California, depending on the beliefs and practices of their chosen religious 
or spiritual community. 
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13.6 Can same-sex couples legally change their last names after getting married? 

Yes, same-sex couples can legally change their last names after getting married, just like 
opposite-sex couples. The process for changing one's name is the same for all married 
individuals in California. 

 

13.7 Are same-sex couples entitled to the same legal rights and benefits as 
opposite-sex couples in California? 

Yes, same-sex couples are entitled to the same legal rights, benefits, and protections as 
opposite-sex couples in California, including in areas such as taxation, healthcare, 
inheritance, and family law matters. 

 

13.8 Can same-sex couples adopt children together in California? 

Yes, same-sex couples have the same rights and opportunities to adopt children 
together as opposite-sex couples in California. The adoption process and requirements 
are the same for all couples, regardless of sexual orientation. 

 

13.9 Can same-sex couples access assisted reproductive technologies and 
surrogacy in California? 

Yes, same-sex couples have access to assisted reproductive technologies, such as in vitro 
fertilization (IVF), and surrogacy in California. The laws governing these processes apply 
to all couples, regardless of sexual orientation. 

 

13.10 Are same-sex couples entitled to spousal support or alimony in the event of 
divorce or separation? 

Yes, same-sex couples are entitled to spousal support or alimony if they meet the legal 
requirements for such support, just like opposite-sex couples. The court considers 
various statutory factors to determine the amount and duration of spousal support. 
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13.11 Can same-sex couples file joint tax returns in California? 

Yes, same-sex married couples can file joint tax returns in California, enjoying the same 
tax benefits and obligations as opposite-sex married couples at the federal and state 
levels.   

 

13.12 Can same-sex couples access family court for matters like child custody and 
visitation? 

Yes, same-sex couples can access family court in California for matters like child custody, 
visitation, and child support, just like opposite-sex couples. The court's decisions are 
based on the best interests of the child. 

 

13.13 Can same-sex couples divorce in California? 

Yes, same-sex couples can divorce in California through the same legal processes 
available to opposite-sex couples. The dissolution of a same-sex marriage follows the 
same rules and procedures as opposite-sex marriages. 

 

13.14 Can same-sex couples claim community property rights in California? 

Yes, same-sex couples who are legally married in California are entitled to community 
property rights, which means that assets acquired during the marriage are generally 
considered community property and subject to equal division upon divorce or 
separation. 

 

13.15 Can same-sex couples protect their rights and interests through prenuptial 
agreements? 

Yes, same-sex couples can protect their rights and interests through Prenuptial 
Agreements, also known as Premarital Agreements, which allow them to specify and 
designate the division of property, spousal support, and other matters in the event of 
divorce or separation. 
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13.16 Can same-sex couples access domestic partnership registration in California? 

California no longer offers domestic partnership registration for same-sex couples since 
same-sex marriage became legal. Couples already registered as domestic partners can 
choose to convert their partnership to a marriage. 

 

13.17 Can same-sex couples have both a marriage and a domestic partnership in 
California? 

No, in California, couples cannot have both a marriage and a domestic partnership. 
Same-sex couples can choose to dissolve their domestic partnership if they decide to get 
married. 

 

13.18 Are there any legal limitations or restrictions specifically applying to same-
sex marriages in California? 

No, same-sex marriages in California are subject to the same legal rights, obligations, 
and limitations as opposite-sex marriages. There are no specific limitations or 
restrictions based on the gender or sexual orientation of the spouses. 

 

13.19 Can religious organizations refuse to perform same-sex marriages in 
California? 

Yes, religious organizations are protected by the First Amendment and have the 
freedom to refuse to perform same-sex marriages based on their religious beliefs. 
However, same-sex couples have the right to find a religious organization that is willing 
to officiate their marriage. 

 

13.20 Can same-sex marriages be annulled in California? 

Yes, same-sex marriages can be annulled in California under specific circumstances, such 
as fraud, incapacity, or incest. The legal grounds for annulment are the same for both 
same-sex and opposite-sex marriages. 
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13.21 Can same-sex marriages be legally recognized if one spouse transitions their 
gender identity? 

Yes, if one spouse in a same-sex marriage transitions their gender identity, the marriage 
can still be legally recognized in California. The legal gender transition of one spouse 
does not invalidate the marriage. 

 

13.22 Can same-sex couples have a common-law marriage in California? 

No, common-law marriages are not recognized in California, regardless of the gender or 
sexual orientation of the couple. To be legally married, couples must go through the 
formal process of obtaining a marriage license and having a ceremony. 

 

13.23 Can same-sex couples receive survivor benefits from Social Security? 

Yes, same-sex married couples are entitled to receive survivor benefits from Social 
Security if they meet the eligibility requirements, just like opposite-sex married couples. 
The gender or sexual orientation of the spouses does not impact this entitlement. 

 

13.24 Can same-sex couples access marital privilege in legal proceedings? 

Yes, same sex married couples have access to marital privilege, which means that they 
are generally protected from testifying against each other in legal proceedings. The 
marital privilege applies to all legally married couples, regardless of gender or sexual 
orientation. 

 

13.25 Can same-sex couples obtain a marriage license in any county in California? 

Yes, same-sex couples can obtain a marriage license in any county in California, and the 
license is valid throughout the state. The process and requirements for obtaining a 
marriage license are the same for all couples, irrespective of sexual orientation. 
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14 - DOMESTIC VIOLENCE RESTRAINING ORDERS 

 

14.1 What is considered domestic violence under California law? 

Domestic violence under California law includes any abuse or threats of abuse between 
individuals who are in a close relationship, such as spouses, former spouses, 
cohabitants, or individuals who have a child together. 

 

14.2 What types of behaviors can be classified as domestic violence? 

Domestic violence can encompass various behaviors, including physical abuse (such as 
hitting, pushing, or choking), emotional abuse, sexual abuse, stalking, harassment, and 
threats of violence. 

 

14.3 What can victims of domestic violence do to protect themselves? 

Victims of domestic violence can take several steps to protect themselves, including 
seeking a restraining order, contacting law enforcement, finding a safe place to stay, 
and accessing support services from domestic violence organizations. 

 

14.4 Can domestic violence victims obtain a restraining order in California? 

Yes, domestic violence victims can obtain a restraining order, also known as a protective 
order, which restricts the abuser from having contact with the victim and may provide 
other forms of protection. 

 

14.5 How can someone apply for a restraining order in California? 

To apply for a restraining order in California, a person can go to their local courthouse 
and request the necessary forms from the clerk's office. They will need to complete the 
forms and present them to a judge for review. They can also request the assistance from 
the court facilitator to complete the court forms to be presented to the court. 
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14.6 Can a restraining order be issued on an emergency basis? 

Yes, in cases of immediate danger, an emergency protective order (EPO) can be issued 
by a law enforcement officer or a judge outside of regular court hours. 

 

14.7 What happens if a person violates a restraining order? 

Violating a restraining order is a criminal offense in California. The consequences may 
include arrest, fines, and potential jail time for the offender. 

 

14.8 Can a person facing domestic violence charges be ordered to attend 
counseling or intervention programs? 

Yes, as part of the legal process, a person facing domestic violence charges (if found to 
be the perpetrator of the domestic violence) may be ordered by the court to attend 
counseling or Domestic Violence Prevention Intervention programs to address their 
behavior. 

 

14.9 Are domestic violence convictions considered as "strikes" under California's 
Three Strikes Law? 

Normally, no.  The answer is Yes, and domestic violence convictions can be considered 
as "strikes" under California's Three Strikes Law, which imposes enhanced sentences for 
repeat offenders if the Domestic Violence conviction involves a violent crime and 
criminal conviction. 

 

14.10 Can someone be evicted from their residence for committing acts of 
domestic violence? 

Yes, under certain circumstances, a victim of domestic violence can seek a court order 
for the abuser to be removed from the shared residence and to prohibit them from 
returning. 
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14.11 Can child custody and visitation be affected by domestic violence? 

Yes, domestic violence can have a serious impact on child custody and visitation 
decisions in California. The court will consider the best interests of the child and may 
limit or supervise visitation to protect the child's safety.  More importantly, in the event 
of a Domestic Violence conviction, the court is mandated to issue an order (based on a 
presumption) that the perpetrator of Domestic Violence should not be awarded joint 
legal and joint physical custody of his/her child unless and until the Family Code §3044 
“presumption” is overcome by the perpetrator at a subsequent hearing and the court 
finds that it is in the child’s best interest to reinstate such rights. 

 

14.12 Are there any specific laws protecting the rights of immigrant victims of 
domestic violence? 

Yes, California has specific laws, such as the U Visa and the Violence Against Women Act 
(VAWA), that provide protections and immigration relief for immigrant victims of 
domestic violence. 

 

14.13 What resources are available for victims of domestic violence in California? 

California offers various resources for victims of domestic violence, including shelters, 
hotlines, counseling services, legal assistance, and support groups provided by 
organizations such as the California Partnership to End Domestic Violence. 

 

14.14 Can a victim of domestic violence terminate a lease agreement without 
penalty? 

Yes, California law allows victims of domestic violence to terminate a residential lease 
agreement early without penalty by providing proper notice and documentation to the 
landlord. 

 

14.15 Can a victim of domestic violence obtain financial support from the abuser? 

Yes, if a victim of domestic violence seeks a divorce or legal separation, they may be 
eligible for spousal support or child support, depending on the circumstances, as 
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Domestic Violence is a statutory factor a court considers in such situations and 
decisions. 

 

14.16 Can domestic violence be used as grounds for divorce in California? 

Yes, domestic violence can be used as a basis for divorce in California. It is considered as 
a fault-based ground for divorce, although “irreconcilable differences” is all that is 
required, regardless of fault. 

 

14.17 Can domestic violence be prosecuted as a criminal offense in California? 

Yes, domestic violence can be prosecuted as a criminal offense in California. The severity 
of the charges and potential penalties depend on the specific circumstances of the case. 

 

14.18 Can a victim of domestic violence request a confidential address for safety 
reasons? 

Yes, victims of domestic violence can apply for the Address Confidentiality Program 
(ACP) in California, which provides them with a substitute address to use for various 
official purposes, helping to keep their location confidential. 

 

14.19 Are employers required to provide accommodations for employees 
experiencing domestic violence? 

Yes, under California law, employers with 25 or more employees are required to provide 
reasonable accommodations, such as time off or changes to work schedules, to 
employees who are victims of domestic violence. 

 

14.20 Can domestic violence protective orders be enforced across state lines? 

Yes, protective orders issued in California can be enforced across state lines through the 
Full Faith and Credit provision of the Violence Against Women Act (VAWA) and under 
the CLETS process. 
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14.21 Can a person be charged with domestic violence if the alleged victim does 
not want to press charges? 

Yes, in cases of domestic violence, the decision to press criminal charges rests with the 
prosecutor, not the victim. The prosecutor may proceed with charges even if the victim 
does not wish to cooperate. 

 

14.22 Can a minor obtain a restraining order against an abusive parent or 
guardian? 

Yes, minors in California can obtain restraining orders against an abusive parent or 
guardian if they can demonstrate the need for protection. Usually such a problem is 
done through a Guardian Ad Litem, a parent for the minor child or through a 
dependency court proceeding.  The court will consider the best interests of the child in 
granting the order. 

 

14.23 Can same-sex couples access domestic violence protections in California? 

Yes, same-sex couples are afforded the same domestic violence protections as opposite-
sex couples in California. The law does not discriminate based on sexual orientation or 
gender identity. 

 

14.24 Can a victim of domestic violence sue the abuser for damages in California? 

Yes, a victim of domestic violence may file a civil lawsuit against the abuser for damages, 
including medical expenses, therapy costs, property damage, and pain and suffering. 

 

14.25 Can an employer terminate an employee who is a victim of domestic 
violence? 

No, under California law, it is illegal for an employer to terminate or discriminate against 
an employee who is a victim of domestic violence. Employees have rights to job 
protection and reasonable accommodations. 
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15 - MEDIATION 

 

15.1 What is mediation? 

Mediation is a process where a neutral, adult third party, known as a mediator, helps 
disputing parties in reaching a mutually acceptable agreement pertaining to disputed 
issues in their divorce proceedings or legal separation proceeding or nullity proceeding. 

 

15.2 What types of disputes are suitable for mediation in California? 

Mediation can be used to resolve a wide range of disputes, including family law matters, 
among others, including issues involving child custody, Parenting Plan, child support, 
spousal support, and the division of property and debts, and related matters. 

 

15.3 Is mediation required in California before going to court? 

In some cases, mediation may be required before going to court. For example, in family 
law cases, California law generally requires parties to participate in mediation for child 
custody and visitation disputes, prior to proceeding with a hearing or trial on such 
issues. Private mediation is voluntary. 

 

15.4 Is mediation confidential in California? 

Yes, mediation is confidential in California. This means that the discussions, documents, 
and communications that occur during the mediation process are not admissible as 
evidence in court proceedings. 

 

15.5 What is the role of a mediator in California? 

The mediator's role as a neutral is to facilitate communication, assist parties in exploring 
options, and help them find mutually acceptable solutions. The mediator remains 
neutral and does not make decisions or provide legal advice.  The mediator provides a 
safe environment for the parties to resolve their disputes, and gives each party a “voice” 
in the resolution process without judgment. 
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15.6 Who can serve as a mediator in California? 

Mediators can be adult individuals who have completed specific training in mediation 
and meet the qualifications set by the California Dispute Resolution Programs Act 
(DRPA).  Most mediators are retired judicial officers, lawyers, or professional persons 
with mediation training and experience. 

 

15.7 How long does a mediation session typically last? 

The duration of a mediation session can vary depending on the complexity of the issues 
and the willingness of the parties to cooperate. Sessions can range from a few hours to 
a full day to multiple sessions over several weeks. 

 

15.8 Can attorneys be present during mediation sessions? 

Yes, attorneys can be present during mediation sessions to provide legal advice and 
support to their clients. However, the level of attorney involvement can vary depending 
on the preferences of the parties involved. 

 

15.9 Can mediation be conducted online or remotely in California? 

Yes, mediation can be conducted online or remotely using video conferencing platforms 
or other electronic means. This provides flexibility and accessibility, especially in 
situations where parties are located in different geographic locations. 

 

15.10 Are mediated agreements binding in California? 

Yes, if the parties reach an agreement through mediation, they can formalize it into a 
legally binding contract or agreement. Once signed, the mediated agreement can be 
enforceable in court and the terms of the Mediation Agreement will be confirmed and 
included in a formal Judgment filed with and entered by the court. 
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15.11 Can the mediator impose a decision on the parties? 

No, the mediator does not have the authority to impose a decision on the parties. The 
mediator's role is to facilitate communication, to facilitate and explore options for 
settlement, and assist the parties in reaching a voluntary agreement. 

 

15.12 Can mediation help with post-divorce disputes in California? 

Yes, mediation can be used to resolve post-divorce disputes, such as modifications to 
child custody or support orders, parenting schedule adjustments, or other issues that 
may arise after the divorce is finalized.  Often, Judgments will include a provision that 
the parties are obligated to attempt to resolve their post-divorce disputes in mediation 
before proceeding with a hearing on the matter. Such a provision must be based on the 
agreement of the parties as part of their Mediation Agreement and Judgment. 

 

15.13 Is mediation confidential even if no agreement is reached? 

Yes, mediation remains confidential even if no agreement is reached. The discussions 
and information shared during mediation cannot be used against a party in court or 
disclosed in court. 

 

15.14 What happens if one party refuses to participate in mediation in California? 

Participation in mediation is usually voluntary, and if one party refuses to participate, 
the other party can explore other options, such as filing a lawsuit or seeking alternative 
dispute resolution methods. 

 

15.15 Can the mediator give legal advice during mediation sessions? 

No, mediators are neutral facilitators and cannot provide legal advice to the parties. It is 
recommended that each party consult with their own attorney for legal advice outside 
of the mediation process. 
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15.16 What happens if one party feels intimidated or unsafe during mediation? 

If a party feels intimidated or unsafe during mediation, they should communicate their 
concerns to the mediator or seek assistance from appropriate authorities. Mediators are 
trained to create a safe and respectful environment for all parties involved. 

 

15.17 Can mediation agreements be enforced in court? 

Yes, if the parties reach a mediated agreement and the terms are set forth in a 
Judgment, filed with the Court, and later need to enforce its terms, they can seek court 
intervention to ensure compliance or request modifications based on changed 
circumstances, if appropriate under the law. 

 

15.18 Is mediation less expensive than going to court in California? 

Mediation is generally much less expensive than going to court in California. It can save 
parties significant costs associated with lengthy litigation, such as attorney fees, court 
fees, and other related expenses. 

 

15.19 Can information disclosed during mediation be used in future court 
proceedings? 

In general, information disclosed during mediation cannot be used as evidence in future 
court proceedings. However, there may be exceptions if there are concerns about child 
abuse, elder abuse, or other situations that require reporting to appropriate authorities. 

 

15.20 Can mediation help resolve conflicts between co-parents in California? 

Yes, mediation can be an effective method for resolving conflicts between co-parents, 
such as disagreements over custody, visitation schedules, or decision-making for the 
children. 
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15.21 Is mediation legally binding in California? 

Mediation itself does not result in a legally binding decision. However, if the parties 
reach an agreement in mediation, they can choose to formalize it in a legally binding 
contract and seek court approval to make it enforceable through the Judgment process. 

 

15.22 Can mediators provide recommendations or opinions to the court? 

Mediators do not provide recommendations or opinions to the court. Their role as a 
neutral is focused on facilitating the parties' communication and helping them reach 
their own agreements. 

 

15.23 Can mediation be used to resolve disputes in probate matters? 

Yes, mediation can be used to resolve disputes in probate matters, such as 
disagreements over the distribution of assets or resolving conflicts among heirs or 
beneficiaries. 

 

15.24 Can a mediated agreement be challenged or overturned in court? 

A mediated agreement can be challenged or overturned in court if it can be proven that 
there was fraud, duress, coercion, non-disclosure of assets by a party, a failure to 
disclose income by a party, or other significant factors that invalidate the agreement. 
However, such cases can be complex, complicated, and require legal analysis and 
evidentiary support. 

 

15.25  Can the parties withdraw from mediation at any time? 

Yes, parties can choose to withdraw from mediation at any time if they feel it is not 
productive or no longer in their best interests. Mediation is a voluntary process, and 
parties have the right to discontinue it if they wish. 


